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THE    CASE. 


On  the  10th  day  of  March,  A.  D.  1837,  application  was  made 
to  the  Court  of  Common  Pleas  of  Hamilton  County,  for  a  writ 
of  habeas  corpus,  in  behalf  of  Matilda,  a  colored  woman,  con- 
fined and  detained,  as  was  represented  to  the  Court,  in  the 
county  jail,  without  lawful  authority.  The  Court  granted  the 
writ,  returnable  on  the  next  day  at  half  past  nine  o'clock, 
A.  M.;  whereupon  the  writ  issued  as  follows; 

State  of  Ohio,       >  gg 
Hamilton  County,  $ 

To  Samuel  Fosdick,  Sheriff  of  our  said  County,  Greeting  : 

We  command  you,  that  you  have  the  body  of  Matilda,  a 
colored  girl,  by  whatever  name  she  may  be  called,  (detained 
in  your  custody  as  is  said,)  together  with  the  cause  of  the  cap- 
tion and  detention  of  the  said  Matilda,  before  the  Honorable, 
the  Judges  of  the  Court  of  Common  Pleas,  at  the  Court  House 
in  Cincinnati,  at  half  past  nine  o'clock,  A.  M.  on  the  11th 
inst.,  then  and  there  to  do,  receive,  and  be  subject  to  whatso- 
ever shall  then  and  there  be  considered  concerning  her  in  that 
behalf,  and  have  then  there  this  writ. 

Witness  the  Hon.  D.  K.  Este,  President  Judge  of  our  said 
Court,  at  Cincinnati,  this  10th  day  of  March,  A.  D.  1837. 

W.  H.  Harrison,  Clerk. 


Note.  The  reporter  does  not  pretend  to  recite  the  commitment,  affi- 
davit,, or  state's  warrant,  in  the  precise  terms  of  the  originals.  Having 
made  diligent  inquiry  for  the  paper  which  contained  them,  at  the  offices 
of  the  Clerk  and  the  Sheriff  without  success;  and  having  been  una- 
ble to  obtain  a  copy  from  the  magistrate,  he  is  obliged  to  trust  to  his 
memory,  aided  by  the  printed  forms.  But  as  he  carefully  and  repeatedly 
perused  the  originals,  he  thinks  he  may  assert,  with  some  confidence,  that 
the  variance  is  but  slight,  and,  in  no  instance,  alters  or  modifies  the  legal 
effect. 


At  the  time  specified  in  the  writ,  it  was  returned  by  the 
Sheriff,  with  the  following  indorsement: 

11  I  have  the  body  of  the  within  named  Matilda,  here  before 
the  Court,  as  directed.  The  cause  of  her  caption  and  deten- 
tion is  a  commitment  from  Wra.  Doty,  a  Justice  of  the  peace, 
that  is  herewith  produced." 

The  commitment  produced  by  the  Sheriff  was  in  the  follow- 
ing words: 

State  of  Ohio,       > 
Hamilton  County,  ) 

To  the  Keeper  of  the  Jail  of  said  County,  Greeting  : 

I  hereby  command  you,  in  the  name  of  the  state  of  Ohio, 
to  receive  into  your  custody,  in  the  jail  of  the  said  county, 
Matilda,  a  colored  girl,  who  has  been  arrested  and  brought 
before  me  for  trial,  which  trial  has  been  postponed  on  the 
application  of  said  defendant ;  and  the  said  Matilda  is  com- 
mitted until  further  trial,  at  the  request  of  defendant's  coun- 
sel.    March  10,  1837. 

William  Doty,  J.  P. 

On  the  same  paper  on  which  this  warrant  of  commitment 
was  written,  but  on  the  other  side,  appeared  an  affidavit  and  a 
state's  warrant,  partly  printed  and  partly  written,  (being  the 
ordinary  blanks  for  affidavits  and  warrants  used  in  criminal 
cases,  filled  up  to  suit  this  case,)  as  follows  : 

State:  of  Ohio,       ) 
Hamilton  County,  $ 

ITefore  me,  William  Doty,  a  Justice  of  the  Peace  within  and 
for  said  county,  personally  came  John  W.  Riley,  agent  and 
attorney  for  Larkin  Lawrence,  who,  being  duly  sworn,  depo- 
seth  and  saith, that  the  said  Larkin  Lawrence  isa  citizen  and 
resident  of  the  state  of  Missouri,  and  that  Matilda,  a  mulatto 
woman,  and  the  slave  of  said  Lawrence,  did,  on  the  20th  day 
of  May,  1836,  escape  from  the  service  of  said  Lawrence,  and 
is  now  concealed  or  lurking  within  said  county,  as  this  depo- 
nent verily  believes,-  and  further  this  deponent  saith  not. 

John  W.   Riley. 

Sworn  to  and  subscribed  before  me,  this  8th  day  of 
March,  1837. 

William  Doty,  J.  P. 


State  of  Ohio, 
Hamilton  County, 

To  any  Constable  of  said  County,  Greeting  : 

Whereas  complaint  has  been  made  before  me,  William  Dotv, 
a  Justice  of  the  Peace  within  and  for  said  county,  upon  the 
oath  of  John  W.  Riley,  of  said  county,  that  Matilda,  a  mulatto 
woman  and  the  slave  of  one  Larkin  Lawrence,  of  the  state  of 
Missouri,  did,  on  the  20th  day  of  May,  1836,  escape  from  the 
service  of  said  Lawrence,  and  is  now   concealed  or  lurking 

o 
within  said  county  : 

These  are  therefore  to  command  you,  to  take  the  said  Ma- 
tilda, a  slave,  if  she  be  found  in  your  county,  or,  if  she  shall 
have  fled,  that  you  pursue  after  the  said  Matilda,  a  slave,  into 
any  county  within  the  state,  and  her  take  and  safely  keep,  so 
that  you  have  her  body  forthwith  before  me,  William  Doty,  or 
some  other  Justice  of  the  Peace,  to  answer  said  complaint  and 
be  further  dealt  with  according  to  law.  And  you  are  also  requi- 
red to  summon  the  complainant,  and  also ,  and 

,  to  appear  and  give  evidence  relative  to  the  subject  mat- 
ter of  said  complaint,  when  and  where  you  have  the  said 
Matilda,  a  slave. 

Given  under  my  hand  and  seal,  this  8th  day  of 
[L,.  fe.J  March,  1837, 

William  Doty,  J.  P. 


THE  ARGUMENT. 


The  case,  as  presented  by  the  Sheriff's  return,  was  argued 
to  the  Court  by  Mr.  S.  P.  Chase,  and  Mr.  S.  Eells,  in  behalf 
of  the  petitioner,  and  by  Mr.  M.  N.  McLean,  Gen.  R.  T. 
Lytle,  and  Mr.  N.  C.  Read,  in  behalf  of  the  claimant.  Mr. 
Chase  addressed  the  Court  as  follows  : 

It  is  very  manifest  that  the  questions,  involved  in  this  case, 
are  regarded  with  deep  interest  by  the  community.  Many  seem 
to  feel  something  of  a  personal  interest  in  its  event:  some,  as 
if  their  own  liberty  were  at  stake  :  others,  as  if  their  own 
rights  of  property  were  in  peril.  There  is  a  topic,  also,  with 
which  the  discussion  of  this  case  is  thought  by  many  to  be  close- 
ly connected,  though  in  fact  no  such  connection  exists:  a  topic 
on  which  an  intense  and  still  increasing  interest  and  excite- 
ment prevails — interest  and  excitement  not  unfelt  within  these 
walls.  I  feel  the  responsibility  which  is  upon  me  as  an  advo- 
cate :  I  perceive  the  responsibility  which  rests  upon  the  Court; 
— responsibility,  not  to  the  community  alone — not  alone  to 
the  humble  individual  who  sues  for  protection  here; — but  to 
conscience  and  to  God.  It  is  an  awful  and  affecting  respon- 
sibility. But  how  vast  the  disparity  between  the  opposite 
consequences  of  erroneous  decision!  If  there  be  error  on  the 
one  hand,  it  may  consign  to  hopeless  bondage,  a  human  being, 
rightfully  free :  on  the  other,  it  would  but  deprive  a  master  of 
the  services  of  a  single  individual,  legally  a  slave. 

In  discussing  the  questions  which  present  themselves  in 
this  case,  I  seek  no  aid  from  feeling.  I  invoke  no  sympathy 
for  condition  or  for  sex.  True,  a  fellow  being  sues  to  this 
honorable  Court  for  that  protection  against  slavery,  which  she 
can  look  for,  no  where  else  upon  earth.  True,  it  is  a  helpless 
and  almost  friendless  woman  who  sues  for  this  protection :  but 
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1  know,  that,  however  much  individuals  of  the  Court  may 
feel  for  her,  she  can  expect  no  aid  from  such  feelings.  Thia 
Court  will  administer  the  law  ;  not  that  law,  sublimely  de- 
scribed as  receiving  the  homage  of  all  creatures,  both  in 
heaven  and  in  earth, — of  the  very  least  as  feeling  her  care, 
and  of  the  very  greatest  as  not  exempt  from  her  power :  but 
that  other  and  far  less  perfect  law,  which  is  written  in  the 
books  and  statutes  of  fallible  men.  A  poetical  imagination 
may  indulge  the  contemplation  of  the  golden  scales  of  immor- 
tal, passionless  justice,  held  forth,  evenly  poised,  on  high  :  but 
the  poet  will  be  sadly  disappointed  if  he  expects  that  his 
cause  will  be  weighed,  in  those  balances,  by  a  human  tribunal. 
I  shall  confine  myself,  therefore,  to  the  legal  and  constitu- 
tional aspects  of  the  case  before  the  Court.  I  shall  enter  in  to  no 
discussion  of  the  merits  or  demerits  of  slavery.  I  shall  not 
touch  the  exciting  topic  of  abolition.  I  shall  enquire,  only, 
whether  the  petitioner,  Matilda,  is,  or  is  not  now  unlawfully 
restrained  of  her  liberty.  If  she  is,  it  is  the  duty  of  this 
Court  to  discharge  her  from  that  restraint :  if  not,  she  must 
be  recommitted  to  the  custody  of  the  Sheriff. 

One  preliminary  observation,  however,  or  two,  I  will  make. 
Slavery  is  admitted,  on  all  hands,  to  be  contrary  to  natural 
right.  Wherever  it  exists  at  all,  it  exists  only  in  virtue  of 
positive  law.*  The  right  to  hold  a  man  as  a  slave  is  a  naked 
legal  right.  It  is  a  right  which,  in  its  own  nature,  can  have 
no  existence  beyond  the  territorial  limits  of  the  state  which 
sanctions  it,  except  in  other  states  whose  positive  law  recog- 
nises and  protects  it.  It  vanishes  when  the  master  and  the 
slave  meet  together  in  a  state  where  positive  law  interdicts 
slavery.  The  moment  the  slave  comes  within  such  a  state, 
he  acquires  a  legal  right  to  freedom.  The  petitioner,  Matilda, 
is  now  within  the  limits  of  Ohio,  by  whose  fundamental  law 
slavery  is  positively  and  forever  interdicted.  Admitting  then, 
that  she  was  once  a  slave,  and  is  now  claimed  as  such:  ad- 
mitting that  if  she  is  a  slave,  the  present  detention  is  lawful, 
still,  it  by  no  means  follows  that  she  is  now  a  slave,  or  now 
legally  restrained.     On  the  contrary,  she  is  now  legally  free: 

*  Lunsford  vs.  Coquillon,  14  Martin's  (Louisiana)  Reports:  Rankin 
vs.  Lydia,  3  Marshall's  (Ky.)  Reports,  470:  Sommersett's  case,  20 
Howell's  State  Trials,  1. 


legally  restored  to  her  natural  right;  unless  some  exception  to 
the  great  interdict  can  be  clearly  shown.  And  is  there  a  man 
of  all  who  hear  me,  who  would  rejoice  that  this  poor  woman, 
if  legally  free,  should  nevertheless  be  given  up  because  once 
a  slave?  Is  there  a  citizen  of  Ohio  within  these  walls,  who 
regards  this  woman  as  a  mere  article  of  property,  the  title  to 
which  is  founded  in  natural  right,  and  is  recognised  by  the  law 
of  nations,  and  is  protected  by  the  positive  laws  of  all  states, 
and  as  bound  to  her  owner  by  the  same  permanent  ties  which 
connect  him  with  his  horse  or  his  ox? — If  there  be,  let  me 
tell  that  individual,  that  the  constitution  of  Ohio  frowns  upon 
him,  and  that  the  soil  of  Ohio  is  dishonored  by  his  tread. 

But  what  is  the  case  before  the  court?  On  application,  made 
yesterday,  in  behalf  of  the  petitioner,  a  writ  of  habeas  corpus 
was  issued  to  the  Sheriff,  commanding  him  to  bring  her  be- 
fore the  court,  together  with  the  day  and  cause  of  her  caption 
and  detention.  The  Sheriff  has  obeyed  this  writ — he  has 
brought  the  body  of  the  petitioner  into  Court — and  for  the 
cause  of  her  commitment  he  refers  to  a  paper,  which  he  also 
produces,  on  one  side  of  which  is  a  warrant  of  commitment, 
directed  to  the  jailer  of  this  county,  commanding  him,  in  the 
name  of  the  state  of  Ohio,  to  receive  Matilda,  a  colored  wo- 
man, into  custody,  and  keep  her  safely  until  further  trial ;  and 
on  the  other,  an  affidavit,  purporting  to  have  been  made  by 
John  W.  Riley,  the  agent  and  attorney  of  one  Larkin  Law- 
rence, that  his  principal  was  a  citizen  of  Missouri,  and  that 
Matilda,  a  colored  woman  and  the  slave  of  Lawrence,  having 
escaped  from  her  master,  was  concealed  or  lurking  in  this 
county  ;  and  also  a  state's  warrant,  founded  upon  this  affida- 
vit, directed  to  any  constable  of  the  county,  and  commanding 
him,  in  the  name  of  the  state  of  Ohio,  to  arrrest  Matilda  and 
bring  her  before  some  Justice,  to  answer  the  complaint  and  be 
further  dealt  with  according  to  law.  The  affidavit  and  the 
state's  warrant  pursue  the  forms  which  the  state  law  pre- 
scribes to  be  used  in  criminal  cases,  so  far  as  circumstances 
permitted.  The  warrant  of  commitment  departs  slightly  from 
the  common  form  ;  and  no  cause  of  caption  or  detention  is 
expressed  upon  its  face. 

Two  general  questions  arise  upon  these  facts  :  Is  the  war- 
rant of  commitment  sufficient  to  warrant  the  caption  and  de- 
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tention  of  the  petitioner,  admitting  that  the   magistrate  had 
power  to  commit  1     Had  the  magistrate  such  power1! 

It  is  a  well  settled  and  universal  principle,  that  the  matter 
for  which  any  person  is  committed  to  prison,  shall  be  plainly 
and  specially  expressed  in  the  warrant  of  commitment.  Haw- 
kins says,*  "the  commitment  ought  to  set  forth  the  crime  with 
convenient  certainty  ;  otherwise  the  officer  is  not  punishable 
for  suffering  the  party  to  escape,  and  the  court,  before  whom 
he  is  removed  by  habeas  corpus,  ought  to  discharge  or  bail 
him  ;  and  this  doth  not  only  hold  where  no  cause  at  all  is  ex- 
pressed in  the  commitment,  but  also  where  it  is  so  loosely  set 
forth  that  the  court  cannot  judge  whether  it  was  a  reasonable 
ground." 

The  same  doctrine  is  distinctly  recognized  in  our  own  ha- 
beas corpus  act,  and  is  regarded  as  one  of  the  surest  safeguards 
of  personal  liberty.f  The  statute  also  which  prescribes  the 
form  of  commitment  to  be  used  by  justices  of  the  peace,  re- 
quires the  magistrate  to  "describe  the  crime  or  offence  in  the 
warrant.":};  If  then  a  man  charged  with  murder,  were  com- 
mitted upon  a  warrant  shewing  no  cause  of  commitment — 
shewing  nothing  but  an  arrest,  a  partial  trial  and  the  color  of 
the  party — must  he  not  be  discharged  from  custody  upon  ha- 
beas corpus  1  Might  not  the  officer  having  him  in  custody, 
suffer  him  to  escape  without  liabilityfor  the  escape?  Would 
not  the  very  act  of  detention  under  such  a  warrant  render  the 
officer  liable  in  trespass?  If  the  passage  cited  from  Hawkins 
be  sound  law,  and  the  statute  be  any  thing  but  a  dead  letter, 
then,  without  doubt,  all  these  questions  must  be  affirmatively 
answered.  But  if  a  man  arrested  upon  a  charge  of  murder, 
and  committed  upon  such  a  warrant  must  be  discharged,  can 
the  petitioner  be  detained!  What  offence  known  to  the  laws 
of  this  State,  or  of  any  State,  has  she  committed  1  For  what 
cause  is  she  imprisoned  ?  This  Court  cannot  regard  the  alle- 
gations of  counsel  or  the  rumors  of  the  day.  It  must  look  to 
the  commitment  and  the  commitment  alone.  And  what  cause 
of  detention  is  there  plainly  and  sufficiently  expressed,  or  ex- 
pressed at  all?  None.  Absolutely  none,  unless  color  be  a  suf- 
ficient cause  of  detention  :    and  if  so — if  color  be  sufficient 


*  Hawkins'  Pleas  of  the  Crown,  179. 
t29  0.  L.  164.        $29  0.  L.  202. 
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cause  of  imprisonment,  let  us  know  the  exact  shade.  Who  in 
this  court  house  is  guilty  I  Who  is  innocent  1  How  shall  the 
question  be  tried  1  Who  shall  try  it  3  I  remember,  that  in  a 
case,  tried  in  the  supreme  court  in  this  county,  two  gentlemen 
of  this  bar,  eminent  alike  for  their  private  virtues  and  profes- 
sional attainments,  but  of  complexions  rather  darker  than  usu- 
al, insisted  that  the  court  should  determine  by  inspection,  whe- 
ther certain  children  were  white,  within  the  meaning  of  the 
school-law ;  but  the  court  told  them  that  "  the  color  of  the  par- 
ty did  not  sufficiently  mark  the  distinction  between  the  two 
races  of  people,"  and  intimated,  that  the  general  application 
of  their  favourite  test  might  occasion  serious  inconvenience 
to  the  learned  gentlemen  themselves.  Color,  then,  affords  no 
presumption  against  any  body.  It  is  no  cause  of  detention  or 
imprisonment.  The  time  has  not  yet  arrived  in  Ohio,  when 
color  implies  either  crime  or  bondage.  And  far  distant  be  the 
day!  For  that  day  will  not  come,  till  the  solid  foundations  of 
our  state  institutions  shall  be  upheaved  and  scattered  by  the 
volcanic  energies  of  revolution. 

The  counsel  for  the  claimant  will,  however,  probably  con- 
cede, that  the  commitment  itself  shews  no  cause  of  detention : 
but  they  will  perhaps  refer  me,  and  refer  the  Court  to  the  affida- 
vit and  warrant  of  arrest.  I  question  the  propriety  of  such  a 
reference.  I  deny  that  the  court  can  look  any  where  for  the 
cause  of  commitment  out  of  the  commitment  itself.  "  Expres- 
sed in  the  warrant  with  convenient  certainty,"  is  the  language 
of  Hawkins; — "  plainly  and  specially  set  forth  in  the  warrant," 
is  the  language  of  our  own  statute.  More  perspicuous  lan- 
guage than  this  could  hardly  be  employed.  The  terms  are 
precise  and  definite,  and  completely  exclude  the  idea  of  look- 
ing out  of  the  commitment  for  the  cause  of  detention. 

But  were  this  otherwise,  still  the  court  could  not  notice  the 
warrant  of  arrest  or  the  affidavit  of  Riley,  for  the  warrant  was 
illegal  and  the  affidavit  extra-judicial. 

The  warrant  of  arrest  was  illegal :-Because  the  act  of  congress 
concerning  fugitives  from  labor,  authorizes  no  arrest  by  any 
officer,  and  of  course  no  warrant  of  arrest. 

Because  no  act  of  congress  could  authorize  the  issuing  of  a 
state  process,  in  the  name  of  the  state,  in  any  case  whatever. 
Because  no  case  is  made  by  the  affidavit,  or  disclosed  by  any 
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paper  now  before  the  Court,  which  would  warrant  any  proceed- 
ing on  the  part  of  the  magistrate,  under  the  act  of  congress. 

The  act  of  congress  authorizes  no  arrest  by  an  officer.  It 
authorizes  the  party  claiming  the  services  of  a  fugitive  from 
labor,  to  seize  or  arrest  him.  This  is  the  first  step.  The  claim- 
ant is,  then,  to  take  the  fugitive  before  a  magistrate  and  make 
proof  of  his  claim.  The  act  provides  no  process  to  be  issued 
by  the  magistrate,  and  no  ministerial  officer  to  execute  it,  if  is- 
sued. Until  the  fugitive  is  brought  before  the  magistrate,  he 
is  supposed  to  know  nothing  of  the  matter.  Until  then  he  has 
no  duty  to  perform — no  authority  to  exercise.  It  is  plain  there- 
fore, that  the  issuing  of  a  warrant  for  the  arrest  of  a  fugitive 
from  labor  has  no  sanction  in  the  act  of  congress.  And  if  none 
there,  none  anywhere;  for  it  will  not  be  pretended,  that  there 
is  any  other  act,  which  confers  any  authority  whatever  in  re- 
lation to  fugitives  from  service. 

But  it  is  not  enough  to  say  that  the  act  of  congress  does  not 
sanction  the  issuing  of  process:  I  go  further,  and  assert,  that  no 
act  of  congress  could  authorize  the  issuing  of  such  process  as 
has  been  employed  in  this  case.  The  main  object  of  the  fram- 
ersof  our  national  constitution  was,  to  establish  a  government 
which  should  act  on  the  persons  of  the  citizens  through  federal 
courts,  issuing  federal  process,  to  be  executed  by  federal  offi- 
cers;— a  government  complete  in  itself,  independent  of  the 
state  governments,  and  capable  of  effecting  its  end,  without 
their  intervention.  In  their  respective  spheres  of  action,  the 
government  of  the  United  States,  and  the  several  State  govern- 
ments are  entirely  distinct  and  independent.  Neither  can  con- 
trol or  regulate  the  action  of  the  other.  Neither  can  enlarge, 
diminish  or  vary  the  powers  or  duties  of  the  officers  of  the  other. 
If  then  the  process,  in  the  present  case,  was  state  process,  it 
is  plain  that  no  act  of  congress  could  authorize  the  employment 
of  it:  And  that  it  was  state  process  is  evident,  not  only  from 
the  consideration  that  no  federal  process  is  provided  by  the  act, 
and  of  course  no  other  process  than  state  process  could  be  used, 
but  also  from  the  style  of  the  warrant,  which  is  that  prescribed 
in  the  constitution  for  state  process,  and  the  command  of  the 
writ  which  is  in  the  name  of  the  State  of  Ohio. 

But  if  I  admit,  for  argument's  sake,  that  process  might  issue 
in  a  proper  case,  and  that  the  process  issued,  was  legal,  if  the 
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case  warranted  it,  a  serious  difficulty  remains  to  be  conquered 
by  the  counsel  for  the  claimant.  If  we  admit  that  process  may 
be  issued  in  all  cases,  in  which  the  act  authorizes  the  claimant 
himself  to  seize  or  arrest  his  fugitive  servant,  how  will  they  show 
a  case  for  the  issuing  of  process  here  ]  The  act  authorizes  such 
arrest  or  seizure  in  those  cases  only,  where  a  person  held  to  ser- 
vice in  one  state  escapes  thence  into  another.  Does  the  affi- 
davit, or  warrant,  or  any  paper,  now  before  the  court,  disclose 
such  a  case?  Not  at  all.  The  utmost  that  can  be  ascertained  is, 
that  the  claimant  is  a  citizen  and  resident  of  Missouri,  and  that 
the  petitioner  escaped  from  his  service;  but  when,  where,  or 
how  the  escape  was  effected,  nothing  informs  us.  For  aught 
that  appears,  the  petitioner  may  have  escaped  from  the  service 
of  the  claimant  during  a  journey  through  this  state;  or  after 
being  brought  into  the  state,  as  an  attendant,  during  a  visit;  or 
after  being  sent  into  the  state  to  labor.  The  affidavit  of  Riley 
and  every  paper  before  the  court  is  perfectly  consistent  with 
either  of  these  suppositions.  There  is  nothing  which  shows, 
that  the  petitioner  was  held  to  labor  in  one  state  and  escaped 
into  another;  and  the  court  cannot  supply,  by  intendment  or 
conjecture,  this  most  important  circumstance.  It  is  clear,  there- 
fore, that  the  papers  before  the  court,  if  taken  together,  do  not 
show  a  case  for  any  action  of  the  magistrate,  under  the  act  of 
congress.  But  if  the  magistrate  had  no  authority  to  act  at  all, 
he  had  no  authority  to  issue  process.  The  process  then,  actu- 
ally issued,  was  illegal  and  void. 

I  need  not  labor  to  prove  that  the  affidavit  was  extra-judi- 
cial. If  the  magistrate  had  no  authority  to  issue  process — 
which  seems  clear — he  had  no  authority  to  take  an  affidavit 
as  a  foundation  for  the  process.  It  follows,  therefore,  that  the 
affidavit  was  extra-judicial. 

If  I  have  been  fortunate  enough  to  satisfy  the  Court  that  the 
warrant  of  arrest  and  the  affidavit  of  Riley  were  nugatory  and 
void,  no  argument  will  be  needed,  I  trust,  to  demonstrate  the 
impropriety  of  referring  to  them  for  any  purpose  connected 
with  this  cause.  It  may  well  be  questioned,  indeed,  whether, 
even  if  both  were  legal  and  valid,  the  Court  could  properly 
notice  them  ;  partly,  because  they  are  matters  foreign  to  the 
commitment;  and  partly,  because  neither  the  commitment  nor 
sheriff's  return  at  all  refer  to  them.     The  sheriff  refers  to  the 
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commitment  for  the  cause  of  the  detention  of  the  petitioner, 
and  to  nothing  else  :  and  nothing  in  the  commitment  would 
suggest  the  existence  of  the  warrant  or  affidavit.  It  would 
he  going  very  far,  therefore,  to  supply  total  omissions  in  the 
commitment,  by  a  sort  of  volunteer  reference  to  the  warrant  and 
affidavit,  even  if  they  were  valid  parts  of  a  valid  legal  proceed- 
ing, of  which  the  commitment,  also,  was  a  proper  and  valid 
part.  But  it  is  not  necessary,  in  order  to  the  present  purpose, 
to  contend  for  a  principle  so  broad  as  this.  It  is  enough  to  say, 
that  the  Court  cannot  aid  a  defective  commitment,  by  any 
reference  to  a  void  warrant,  or  to  an  extra-judicial  affidavit. 
The  Court  cannot,  judicially,  notice  either.  They  have  no 
more  proper  connection  with  the  cause  than  any  other  war- 
rant or  affidavit  which  might  accidentally  be  found  among  the 
papers.  The  paper,  on  which  they  are  written,  is  blank  to 
the  eye  of  the  Court. 

And  here  I  must  be  allowed  to  say,  that  it  is  the  duty  of  this 
court,  to  scrutinize,  very  closely,  the  proceedings  of  justices 
under  the  act  of  Congress.  Taking  it  now  for  granted  that  the 
act  is  valid  and  constitutional,  it  confers  upon  the  magistrate  a 
jurisdiction,  special  and  very  limited  indeed,  but  liable  to  great 
abuse.  It  authorizes  him  to  hear  and  decide  upon  claims  ad- 
verse to  the  sacred  right  of  personal  liberty.  It  makes  his  cer- 
tificates valid  warrants,  for  confining  and  carrying  out  of  the 
state,  men  and  women,  who  may  nevertheless  be  entitled  to 
all  the  rights  of  citizenship.  It  recognizes  no  distinction  of 
color.  It  exposes  the  magistrate  to  fearful  temptations,  and  at 
the  same  time  shields  him  from  all  responsibility.  Tne  juris- 
diction which  it  confers  is  exclusive  of  the  jurisdiction  of  the 
state  courts.  No  state  court  can  control  its  exercise  within 
the  limits  prescribed  by  the  act.  No  state  court  can  review  or 
reverse  any  decision  made  in  pursuance  of  it.  And  yet  the 
state  courts  were  created  for  the  very  purpose  of  protecting 
personal  liberty,  and  all  the  provisions  of  the  habeas  corpus 
act  were  intended  as  its  muniments  and  safeguards.  Vain 
purpose  and  intention,  if  the  courts  of  the  state  are  to  presume 
in  favor  of  the  jurisdiction  of  the  magistrate!  If  a  person 
brought  before  the  court  by  habeas  corpus  may  be  remanded 
to  custody,  as  a  fugitive  from  labor,  although  the  return  does 
not  disclose  a  state  of  facts  within  the  jurisdiction  conferred  by 
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the  act  of  congress,  the  provisions  of  our  statute  are  miserable 
mockery.  Let  the  state  courts  then  scrutinize  narrowly  every 
such  return.  Let  the  well  known  and  well  established  rules 
of  law,  in  regard  to  courts  of  special  jurisdiction,  be  applied  to 
the  magistrate.  Let  nothing  be  presumed  in  favor  of  his  pro- 
ceedings ;  and  let  nothing  be  supplied  by  conjecture  or  intend- 
ment.    Thus  much  at  least  is  due  to  liberty. 

I  have  thus  far  argued  against  this  commitment,  upon  the 
hypothesis  that  the  act  of  congress  confers  on  the  magistrate 
power  to  commit.  But  does  the  act  confer  any  such  power  ? 
Admit  that  this  commitment  was  made  in  a  case  of  which  the 
magistrate  had  jurisdiction — admit  that  the  cause  of  caption  and 
detention  is  sufficiently  expressed,  still  there  is  the  fatal  defect 
of  power  to  commit.  The  arguments  already  urged  against 
the  power  to  issue  a  warrant  of  arrest,  apply  in  full  force  to  the 
power  to  commit.  The  act  confers  no  power  to  issue  the  war- 
rant of  commitment.  It  provides  no  ministerial  officers  to  ex- 
ecute it.  Nor  could  the  act  authorize  the  commitment  here  re- 
lied on  ;  for  it  was  issued  in  the  name  of  the  state — it  is  direc- 
ted to  an  officer  of  the  state — it  commands  in  behalf  of  the 
state.  Li  is,  in  short,  state  process,  and  no  act  of  congress 
can  authorize  its  employment,  in  any  case,  without  a  palpa- 
ble violation  of  state  rights.  So  far  as  the  jurisdiction  in  cases 
of  fugitive  servants  extends,  the  magistrate  is  a  federal  officer, 
and  cannot,  while  acting  in  that  capacity,  issue  state  process. 
He  cannot  commit.  No  constable  has  authority  to  convey  any 
person  to  jail,  by  virtue  of  a  commitment  issued  by  him.  No 
jailer  is  warranted  in  receiving  any  person  into  jail, or  detain- 
ing him  in  custody,  under  such  a  commitment.  Authorities 
and  duties  of  this  sort  must  be  conferred  or  imposed  by  state 
laws.  Acts  of  congress  can  neither  authorize  nor  require  state 
officers,  as  such,  to  do  any  act  either  judicial  or  ministerial. — 
The  contrary  proposition  involves  the  absurdity  that  the  legis- 
lative branch  of  one  government  may  control  and  regulate  the 
action,  of  the  judicial  and  executive  branches  of  another. 

All  this  seems  very  clear,  and  yet  it  is  contended  that  the 
power  to  commit  must  exist,  because  its  exercise  must  be  ge- 
nerally beneficial  to  the  person  claimed  as  a  fugitive.  The  com- 
mitment, it  is  said,  usually  takes  place  at  the  instance  of  hi? 
counsel,  and  in  order  to  allow  time  for  the  collection  of  testi- 
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inony  in  his  behalf.  This  argument  might  possess  much  force 
if  addressed  to  congress,  butit  is  little  better  than  futile  when 
addressed  to  a  court.  The  judicial  power  cannot  amend  a 
law.  It  cannot  interpolate  any  provisions,  however  necessa- 
ry or  beneficial.  It  is  the  province  of  courts  to  construe  sta- 
tutes;  not  to  make  them.  If  then  the  act  contains  no  provi- 
sion authorizing  a  commitment,  and  none  can  be  inserted  by 
construction,  it  follows  that  the  commitment,  in  virtue  of  which 
the  petitioner  is  detained,  is  void. 

It  may  be  urged  that  this  would  defeat  the  intention  of  con- 
gress; but,  in  my  judgment,  nothing  can  be  clearer,  than  that 
congress  never  intended,  that  the  magistrate  should  have  pow- 
er to  commit.  The  silence  of  the  act  as  to  any  such  power, 
and  the  entire  absence  of  any  provision  for  the  execution  of 
any  such  power,  furnish,  to  my  mind,  conclusive  evidence  that 
the  whole  intention  of  congress  is  expressed  in  the  act  itself. 
What  then  was  that  intention,  as  gathered  from  the  plain  im- 
port of  the  law)  Obviously  this,  and  no  more:  that  the  master 
of  an  escaping  servant  might  arrest  him,  wherever  found,  and 
bring  him  before  a  judge  or  magistrate  ;  that  the  judge  or  ma- 
gistrate should  examine  the  proof  of  the  claim,  and,  if  satisfied 
of  its  validity,  grant  the  master  a  certificate  to  that  effect:  and 
that  this  certificate  should  protect  the  master  against  legal  re- 
sponsibility for  the  arrest  and  removal  of  his  servant.  The 
act  anticipates  no  regular  suit — no  formal  trial — no  continu- 
ance— no  delay.  It  presumes  the  claimant  to  be  ready  with 
his  proofs,  and  does  not  contemplate  the  introduction  of  rebut- 
ting testimony.  It  permits  the  master  to  establish  his  claim  by 
affidavits,  and  of  course  allows  neither  opportunity  nor  time 
for  cross  examination.  It  does  not  indeed  require  the  magis- 
trate to  decide  on  the  claim  at  once.  If  not  satislied  one  day, 
he  may  hear  further  evidence  the  next.  In  the  mean  time,  the 
custody  of  the  person  claimed  remains  with  the  claimant.  The 
same  reasons  which  induced  him  to  submit  his  claim  to  the 
magistrate  in  the  first  instance,  will  induce  him  to  bring  the 
party  again  before  him  for  further  trial.  If  he  was  afraid  of 
the  penalties  against  kidnapping  at  first,  he  will  continue  afraid 
of  them,  until  he  gets  the  magistrate's  certificate.  If  a  sense  of 
propriety  and  justice,  and  a  proper  regard  for  law,  were  motives 
for  seeking  a  legal  sanction  to  his  claim,  the  same  motives  will 


17 

induce  him  to  use  no  unnecessary  control  over  the  party  claim- 
ed, until  that  sanction  is  obtained.  But  nothing  in  the  act  af- 
fords the  slightest  countenance  to  the  idea,  that  the  magistrate 
is  to  exercise  any  power  over  the  person  of  the  individual 
claimed  as  a  servant.  That  power  is  expresly  confined  to  the 
master  or  his  agent.  He  alone  can  bring  him  before  the  ma- 
gistrate :  he  alone  can  have  custody  of  him  pending  the  trial : 
he  alone  can  remove  him  after  the  certificate  is  granted.  The 
whole  power  of  the  magistrate  embraces  but  these  particulars  : 
the  hearing  of  the  proofs,  the  deciding  upon  the  claim,  and  the 
grant  or  refusal  of  the  certificate.  If  he  exercises  any  other- 
power,  he  usurps  authority. 

I  now  approach  another  and  more  important  aspect  of  this 
case.  I  have  hitherto  discussed  the  effect  of  the  act  of  con- 
gress: I  now  propose  to  examine  the  constitutionality  of  that 
act. 

Here  Mr.  C.  gave  way  to  Gen.  R.  T.  Lytle,  who  inquired 
of  the  court  ,whether  they  would,  at  this  late  day,  permit  any 
discussion  as  to  the  constitutionality  of  the  act  of  congress, 
and  urged  that  such  discussion  was  irrelevant  to  the  case  be- 
fore the  court.  The  court  remarked  that  they  were  disposed 
to  hear  counsel  with  patience,  and  had,  perhaps,  indulged  un- 
necessary latitude  of  discussion,  but  they  would  not  prescribe 
to  counsel  what  course  of  argument  should  be  pursued. 

Mr.  C.  resumed:  The  constitutionality  of  the  act  of  congress 
is  not  relevant  to  this  case!  What  are  we  then  discussing'?  Is 
it  not  the  validity  of  the  magistrate's  commitment]  But  the 
commitment  cannot  be  valid  if  the  magistrate  had  no  power- 
to  commit.  The  magistrate  can  have  no  power  to  commit  un- 
less derived  from  the  act  of  congress,  and  the  act  of  congress 
can  confer  no  power  at  all,  if  unconstitutional.  Not  relevant! 
It  is  the  controlling  point  of  the  case.  If  the  act  of  congress 
be  unconstitutional,  then  this  commitment  is  no  better  than 
waste  paper;  the  whole  proceedings  of  the  magistrate  have 
been  illegal,  and  the  petitioner  must  be  discharged. — I  thank 
the  court  for  its  indulgence ;  but  I  mean  not  to  trespass  upon 
its  patience.  I  have  hitherto  aimed,  and  in  what  yet  remains 
to  be  urged,  I  shall  aim,  to  express  myself  as  concisely  as  pos- 
sible. I  may  be  permitted  to  observe,  however,  that  the  ques- 
tions involved  in  this  case  are  of  sufficient  magnitude,  inte- 
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rest  and  importance,  to  demand  the  exercise  of  higher  quali- 
ties than  patience.  They  call  for  deep  consideration,  severe 
investigation,  and  comprehensive  judgment.  They  must  be 
approached  in  a  spirit  of  enlarged  patriotism  and  right  judging 
philanthropy :  for  they  touch  at  once  the  most  delicate  state 
relations  and  the  most  sacred  personal  rights. 

In  attempting  a  discussion  of  the  constitutional  aspect  of  this 
case,  I  have  the  satisfaction  of  knowing  that  other  and  abier 
men  have  been  before  me.  The  constitutionality  of  the  act  of 
congress  is  not,  as  the  counsel  on  the  other  side  seem  to  think, 
now,  for  the  first  time,  drawn  in  question.  I  hold  in  my  hand 
a  newspaper  report  of  a  case  decided  by  the  supreme  court  of 
New  Jersey  last  summer.  It  arose  under  the  law  of  New  Jersey 
which  authorized  the  justices  of  the  inferior  courts  to  issue 
warrants  for  the  arrest  of  escaping  servants,  on  the  application 
of  the  master,  and  to  try  in  a  summary  way,  the  validity  of  the 
claim.  It  came  before  the  supreme  court  upon  certiorari: 
and  the  question  as  to  the  constitutionality  of  the  act  of  con- 
gress was  very  fully  debated.  In  giving  judgment,  according 
to  the  reporter,  who  was  of  counsel  in  the  case,  the  Chief  Jus- 
tice and  Justice  Ryerson,  (a  majority  of  the  court)  "  expressed 
a  strong  inclination,  and  it  was  evidently  their  opinion,  (al- 
though they  said  it  was  not  necessary  so  to  decide  in  that  par- 
ticular case;)  that  the  law  of  congress  regulating  the  apprehen- 
sion of  fugitives  from  labor,  was  unconstitutional,  no  power  be- 
ing given  to  congress  by  the  constitution  of  the  United  States 
to  legislate  on  this  subject:  and  their  reasoning,"  says  the  repor- 
ter, "  carried  conviction  to  every  mind."  The  precise  point, 
however,  on  which  that  case  turned  was,  that  the  act  of  New 
Jersey  authorizing  the  arrest  and  summary  trial  of  escaping 
servants,  was  itself  unconstitutional;  because  it  violated  the 
right  of  trial  by  jury.  The  case  was  argued  in  behalf  of  the 
colored  man  who  had  been  arrested  under  the  state  law,  by 
Mr.  Frelinghuysen,  a  gentleman,  not  less  eminently  distin- 
guished by  the  vigor  of  his  intellect  than  by  the  purity  of  his 
life.  I  have  no  means  of  knowing  by  what  argument  he  con- 
vinced the  court  wThich  he  addressed ;  but  it  is  gratifying  to 
know,  at  least,  that  I  have  to  maintain  here,  successfully  or  un- 
successfully, the  same  propositions,  which  he,  there,  trium- 
phantly asserted  and  established. 
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I  maintain,  then,  that  the  act  of  congress  which  authorizes 
justices  of  the  peace,  without  a  jury,  to  try  and  decide  the  most 
important  questions  of  personal  liberty,  which  makes  the  certi- 
ficate of  a  justice  a  sufficient  warrant  for  the  transportation  out 
of  the  state,  of  any  person,  whom  he  may  adjudge  to  be  an  esca- 
ping servant, — is  not  warranted  by  the  constitution  of  the  Uni- 
ted States,  is  repugnant  to  the  ordinance  of  1787  for  the  go- 
vernment of  the  Northwestern  territory,  and  is  therefore,  null 
and  void. 

It  is  not  warranted  by  the  constitution  of  the  United  States. 
The  leading  object  of  the  framers  of  our  federal  constitution 
was  to  create  a  national  government,  and  confer  upon  it  ade- 
quate powers.  A  secondary  object  was  to  adjust  and  settle 
certain  matters  of  right  and  duty,  between  the  states  and  be- 
tween the  citizens  of  different  states,  by  permanent  stipulations 
having  the  force  and  effect  of  a  treaty.  Both  objects  were 
happily  accomplished.  The  constitution  establishes  a  form  of 
government,jdeclares  its  principles,  defines  its  sphere,  and  con- 
fers its  powers.  It  creates  the  artificial  being,  denominated 
"the  government,"  and  breathes  into  it  the  breath  of  life,  and 
imparts  to  each  branch  and  member,  the  necessary  energies  and 
faculties.  It  also  establishes  certain  articles  of  compact  or 
agreement  between  the  states.  It  prescribes  certain  duties  to 
be  performed  by  each  state  and  its  citizens,  towards  every 
other  state  and  its  citizens:  and  it  confers  certain  rights  upon 
each  state  and  its  citizens,  and  binds  all  the  states  to  the  recog- 
nition and  enforcement  of  these  rights.  These  different  ends 
of  the  constitution — the  creation  of  a  government  and  the  es- 
tablishment of  a  compact,  are  entirely  distinct  in  their  nature. 
Either  might  be  attained  independently  of  the  other.  If  all 
the  clauses  of  compact  in  the  constitution  were  stricken  out, 
the  government  created  by  it  would  still  exist.  If  the  articles 
and  sections,  establishing  a  form  of  government,  were  blotted 
from  the  constitution,  the  clauses  of  compact  might  still  remain 
in  full  force,  as  articles  of  agreement  among  the  states.  The 
clauses  of  compact  confer  no  powers  on  the  government :  and 
the  powers  of  government  cannot  be  exerted,  except  in  virtue 
of  express  provisions,  to  enforce  the  matters  of  compact.  In 
this  view  of  the  national  constitution,  I  am  fully  sustained  by 
the  high  authority  of  chief  justice  Shaw  of  Massachusetts.     In 
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his  recent  opinion  in  the  case  of  the  slave  child,  Med,  that  emi- 
nent justice  says,  "  The  constitution  of  the  United  States  par- 
takes both  of  the  nature  of  a  treaty  and  of  a  form  of  government. 
It  regards  the  states,  to  a  certain  extent,  as  sovereign  and  inde- 
pendent communities,  with  full  power  to  make  their  own  laws 
and  regulate  their  domestic  policy,  and  fixes  the  terms  upon 
which  their  intercourse  shall  be  conducted.  In  respect  to  fo- 
reign relations,  it  regards  the  people  of  the  United  States  as 
one  community,  and  constitutes  a  form  of  government  for  them," 
Now  what  is  the  clause  in  the  constitution  in  regard  to  fugi- 
tives from  labor,  bat  an  article  of  agreement  between  the 
states'!  It  is  expressed  in  these  words,  "No  person  held  to 
service  or  labor  in  one  state,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation 
thereof,  be  discharged  from  such  service  or  labor ;  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due."  Does  this  clause  confer  any  power  on  go- 
vernment, or  on  any  officer  or  department  of  government] — 
Clearly  not.  It  says  nothing  about  the  government,  or  its  offi- 
cers, or  its  departments.  It  declares  that  the  citizens  of  no 
state  in  the  Union,  legally  entitled  to  the  service  of  any  person, 
shall  be  deprived  of  that  right  to  service,  by  the  operation  of  the 
laws  of  any  state  into  which  the  servant  may  escape;  and  it 
requires  such  state  to  deliver  him  up,  on  the  claim  of  the  lawful 
master.  The  clause,  then,  restrains  the  operation  of  state  con- 
stitutions and  state  laws  in  a  particular  class  of  cases;  and  it 
obliges,  so  far  as  a  compact  can  oblige,  each  state  to  the  perfor- 
mance of  certain  duties  towards  the  citizens  of  other  states. 
The  clause  has  nothing  to  do  with  the  creation  of  a  form  of  go- 
vernment. It  is,  in  the  strictest  sense,  a  clause  of  compact.* 
The  parties  to  the  agreement  are  the  states.  The  general  go- 
vernment is  not  a  party  to  it,  nor  affected  by  it.  If  the  clause 
stood  alone  in  the  constitution,  it  would  mean  precisely  what 
it  does  now,  and  would  be  just  as  obligatory  as  it  is  now.  No- 
thing can  be  plainer,  then,  than  that  this  clause  cannot  be 
construed  as  vesting  any  power  in  the  government,  or  in  any 
of  its  departments,  or  in  any  of  its  officers ;  and  this  is  the  only 

*  This  view  of  the  clause  in  question  is  also  sustained  hy  Chief  Justice 
Shaw  in  the  opinion  already  cited. 
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provision  in   the  constitution  which  at  all  relates  to  fugitives 
from  labor. 

Now  the  whole  legislative  power  of  congress  is  derived, 
either  from  the  general  grant  of  power,  "  to  make  all  laws,  ne- 
cessary and  proper  for  carrying  into  execution  all  the  powers 
vested  by  the  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof;"  or  from  speci- 
al provisions  in  relation  to  particular  subjects.  If  congress  has 
any  power  to  legislate  upon  the  subject  of  fugitives  from  labor, 
it  must  be  derived  from  one  of  these  sources, — from  the  gene- 
ral grant,  or  from  some  special  provision.  It  cannot  be  derived 
from  the  general  grant,  because  the  clause  in  regard  to  fu- 
gitives from  labor,  vests  no  power  in  the  national  govern- 
ment, or  in  any  of  its  departments  or  officers ;  and  the  gene- 
ral grant  of  legislative  power  is  expressly  confined  to  the  en- 
actment of  laws,  necessary  and  proper  to  carry  into  execution 
the  powers  so  vested.  Nor  can  it  be  derived  from  any  spe- 
cial provision :  for  none  is  attached  to  the  clause  relating  to 
fugitives  from  service.  The  conclusion  seems  inevitable,  that 
the  constitution  confers  on  congress  no  power  to  legislate  in 
regard  to  escaping  servants.  Where  then  is  this  power  ?  Un- 
doubtedly it  is  reserved  to  the  states;  for  "  all  powers  not  dele- 
gated to  the  United  States,  nor  prohibited  to  the  states,  are  re- 
served to  the  states  or  to  the  people."  The  constitution  re- 
strains the  operation  of  the  state  constitutions  and  the  state 
laws,  which  would  enfranchise  the  fugitive.  It  also  binds  the 
states  to  deliver  him  up  on  the  claim  of  the  master,  and  by  ne- 
cessary inference,  it  obliges  them  to  provide  a  tribunal  before 
which  such  claim  may  be  asserted  and  tried,  and  by  which 
such  claims  may  be  decided  upon,  and,  if  valid,  enforced  :  but 
it  confers  no  jot  of  legislative  power  on  congress. 

This  construction  of  this  clause  in  the  constitution,  is 
strengthened  by  reference  to  another  provision.  The  first 
clause  of  the  first  section  of  the  same  article,  in  which  the 
provision  in  regard  to  escaping  servants  is  found,  is  in  these 
words:  "  full  faith  and  credit  shall  be  given,  in  each  state,  to 
the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state.  "  This  clause,  so  far,  is  of  the  same  nature  with 
the  clause  in  regard  to  fugitives  from  labor.  It  is  a  clause  of 
compact,  and  it  pledges  the  faith  of  each  state  to  the  faithful 
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observance  of  it.  But  it  confers  no  power  on  government,  or 
any  of  its  departments  or  officers.  Congress,  therefore,  could 
not  legislate  in  reference  to  the  subject  of  it  in  virtue  of  the 
general  grant  of  legislative  power.  Aware  of  this,  the  framers 
of  the  constitution  annexed  to  this  first  clause,  a  second,  spe- 
cially providing  that  congress  might  "  prescribe,  by  general 
.laws,  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof."  Ami  not  right 
in  saying  that  the  framers  of  the  constitution  were  aware,  that 
without  this  special  provision,  congress  would  have  no  power 
to  legislate  upon  the  subject  of  the  section?  If  the  first  clause, 
propria  vig-oi-e,  confers  on  Congress  legislative  power,  why  add 
the  second?  Why  add  it,  if  legislative  power  is  conferred  by  the 
general  grant,  or  by  any  other  provision  in  the  constitution? 
I  think  the  counsel  for  the  claimant  will  find  some  difficulty 
i  a  answering  these  questions.  The  framers  of  the  constitution 
were  men  of  large  experience,  comprehensive  knowledge, 
-•  >und  judgment,  and  great  ability.  Among  them  were  Ham- 
ilton, and  Madison,  and  Washington.  Such  men,  in  framing 
such  an  instrument  would  avoid  all  needless  repetition.  They 
would  not  incorporate  into  the  constitution  a  special  provision 
upon  any  subject  unnecessarily.  To  them,  therefore,  the 
second  clause  of  the  section  under  consideration,  must  have 
appeared  not  only  fit,  but  necessary.  But  if  a  special  provision 
was  necessary  to  enable  congress  to  legislate  in  regard  to  the 
authentication  and  effect  of  records,  why  is  not  a  special  pro- 
vision necessary  to  enable  congress  to  legislate  in  regard  to 
fugitive  servants]  Can  the  counsel  explain?  Both  clauses  of 
the  constitution  are  of  the  same  nature.  Neither  has  any  thing 
to  do  with  creating,  organizing,  or  energizing  a  form  of  the 
government.  Both  are  articles  of  compact.  If  then,  the 
framers  of  the  constitution  had  intended  that  congress  might 
legislate  in  reference  to  the  subjects  of  both,  would  not  special 
provisions,  conferring  such  legislative  power,  have  been  an- 
nexed to  both?  Is  not  the  annexation  of  such  a  special  pro- 
vision to  one  clause,  and  not  to  the  other,  decisive  evidence 
that  the  convention  intended  to  confer  legislative  power  in 
regard  to  the  subject  of  one  clause,  and  to  withhold  legislative 
power  in  reference  to  the  subject  of  the  other1?  This  conclu- 
sion seems  to  me   inevitable.     I  see  not  how  the  counsel  for 
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the  claimant,  with  all  their  ability  and  ingenuity,  can  frame 
an  argument  which  will  conduct  to  any  other. 

Nor  is  it  difficult  to  assign  valid  and  substantial  reasons  why 
the  convention  should  not  entrust  to  congress  any  legislative 
power  upon  this  subject.  Let  us  suppose  that,  when  this 
clause  about  escaping  servants  was  under  discussion,  a  mem- 
ber had  proposed  to  annex  another  clause  in  these  words, 
"And  congress  shall  have  power  to  appoint  officers  in  each 
state  to  try  and  determine  the  validity  of  such  claims;  and  to 
provide  by  law  for  the  apprehension  and  re-delivery  of  persons 
so  escaping. "  Would  not  the  answer  have  been,  "What!  give 
congress  power  to  appoint  officers  to  try  questions  of  personal 
liberty,  and  to  provide  for  the  arrest  and  redelivery  of  all  per- 
sons who  may  be  claimed  as  escaping  servants]  Who  would 
be  safe  under  such  a  constitution]  What  personal  right,  con- 
ferred by  God  and  guarantied  by  the  state  constitutions,  might 
not  be  prostrated  under  it]  Who  might  not  be  claimed  as  a 
fugitive  from  labor]  Who  would  be  secure  against  con- 
demnation to  servitude]  To  little  purpose  has  liberty  been 
achieved,  if  only  to  be  placed  in  jeopardy  like  this.  "  And  if 
this  answer  had  failed  to  satisfy  the  convention,  and  the  clause 
had  been  incorporated  into  the  constitution,  can  any  one  be- 
lieve that  it  would  have  received  the  assent  of  the  states]  Let 
it  be  remembered  that  the  states  existed  before  the  federal  con- 
stitution, and  that  the  fundamental  law  of  each  asserted  and 
guarantied  the  absolute,  inherent,  and  unalienable  rights  of 
every  citizen.  Among  these  were  reckoned  "  life,  liberty, 
and  the  pursuit  of  happiness  :  "  and  can  it  be  supposed  that 
any  state,  especially  any  nonslaveholding  state,  would  have 
assented  to  a  constitution  which  would  withdraw  from  either 
of  these  rights,  the  ample  shield  of  the  fundamental  law,  and 
leave  it  exposed  to  the  almost  unlimited  discretion  of  congress, 
and  of  officers  appointed  by  congress]     I  think  not. 

But  a  power  vested  in  congress  by  a  special  provision  as  just 
stated,  would  not  be  half  so  objectionable  as  the  power  actual- 
ly exercised.  Under  such  a  provision,  congress  would  have 
appointed  officers  by  name :  and  the  officers  so  appointed 
would  have  been  known  and  responsible.  Process  would  have 
been  provided  for  bringing  the  persons  claimed  as  fugitives  be- 
fore the  proper  authority,   and  the  benefit  of  a  regular  trial 
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would  have  been  secured  to  those  whose  personal  liberty  might 
thus  be  called  in  question.  But  how  is  it  in  point  of  fact?  Has 
congress  selected  individuals  fitted  by  nature  and  by  education 
for  this  important  trust?  Persons  of  sufficient  knowledge, 
sound  judgment  and  undoubted  integrity?  Not  at  all.  By 
one  sweeping  enactment,  it  has  appointed  all  the  magistrates 
of  all  the  counties,  cities  and  towns  corporate  throughout  the 
Union,  judges  of  these  grave  questions;  judges,  too,  in  the 
lastresort;  judges  from  whose  decision  lies  no  appeal;  judges 
with  whose  proceedings,  so  long  as  they  strictly  pursue  the 
act,  no  state  court  and  no  court  of  the  United  States  can  inter- 
fere. And  as  if  this  were  not  enough,  the  magistrates,  in  the 
exercise  of  thisjspecial  jurisdiction,  are  effectually  shielded  from 
all  responsibility  from  malconduct.  As  state  magistrates  they 
are  not  liable  to  federal  impeachment,  and  as  federal  officers 
they  are  not  liable  to  state  impeachment.  And  if  criminally  pro- 
secuted, they  may  protect  themselves  under  their  judicial  cha- 
racter. Congress  cannot  remove  them  from  office,  for  they 
exercise  their  powers  under  the  act  of  congress  in  virtue 
of  their  offices  as  magistrates,  and  they  derive  their  ap- 
pointment   as    magistrates,    not     from    congress,    but    from 

the   states.       Some    of  them   are    elected   by  the  people, 

some  are  appointed  by  the  executive  authority — some  are 
appointed  by  town  or  city  councils: — some  hold  their  offices 
for  a  term  of  years — some  are  elected  annually — some  hold 
during  good  behavior: — some  are  compensated  by  salaries — 
others  by  fees — but  none  by  the  United  States.  For  their 
services  under  the  act  of  congress,  they  must  make  the  best 
bargain  they  can  with  the  claimants  who  seek  their  aid. — 
To  complete  the  picture,  the  act  omits  to  require  them  to 
hear  the  proofs  of  claim  in  public,  or  to  pronounce  a  public 
judgment,  or  to  keep  any  record  of  their  proceedings.  And 
before  these  magistrates,  thus  generally  unqualified,  thus 
always  and  completely  irresponsible,  and  thus  exposed  to 
temptation,  this  act  of  congress  provides  that  any  person  may 
be  dragged,  by  any  other  person  who  chooses  to  set  up  a  claim 
to  him  as  a  fugitive  servant,  to  undergo  trial  for  his  personal 
liberty.  And  can  it  be  that  the  framers  of  the  constitution 
intended  to  confer  on  congress  power  to  enact  such  a  law 
as  this?     To  suppose  it,  would  be  to  rob  their  names  of  that 
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reverence  with  which  they  have  ever  been  pronounced.  Can 
it  be  that  the  states  adopted  this  constitution,  knowing  and 
understanding  that  it  authorized  the  enactment  of  this  or  any 
similar  law?  If  they  did,  the  great  principles  which  had  hal- 
lowed their  recent  struggle,  were  strangely  forgotten.  We 
have  little  cause  to  boast  of  the  security  with  which  our  insti- 
tutions surround  personal  rights,  so  long  as  this  act  is  held  to 
be  sanctioned  by  the  constitution  of  the  United  States. 

But  this  act  is  not  only  unauthorized  by  the  federal  consti- 
tution, but  is  directly  repugnant  to  some  of  its  plainest  provi- 
sions. By  the  second  section  of  the  second  article,  itis  made  the 
duty  of  the  President  of  the  United  States,  with  the  advice 
and  consent  of  the  Senate,  to  appoint  all  judicial  officers. — 
Congress,  it  is  true,  may  vest  the  appointment  of  inferior  offi- 
cers in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments;  but  there  is  no  clause  in  the  constitution 
which  authorizes  congress  to  retain  the  appointment  of  a  single 
officer  in  its  own  hands:  and  yet,  here  we  have  congress  ap- 
pointing thousands  of  federal  officers  at  once.  The  act  on 
which  I  am  commenting,  appointed  all  who  then  were,  and 
all  who  might  afterwards  become  magistrates  of  counties, 
cities,  and  towns  corporate  throughout  the  Union,  judges  of 
the  United  States,  with  a  special  jurisdiction.  What  law  can 
be  repugnant,  to  the  constitution  if  this  be  not)  What  law 
may  not  congress  enact,  if  they  can  enact  this  law?  Can  the 
learned  counsel  for  the  claimant  inform  us] 

But  perhaps  we  shall  be  told  that  this  act  does  not  appoint 
the  state  magistrates  to  be  federal  officers,  but  merely  transfers 
to  them  a  certain  portion  of  federal  judicial  power,  to  be  exer- 
cised concurrently  with  the  judges  of  the  circuit  and  district 
courts.  It  is  obvious  that  this  a  mere  formal  distinction,  found- 
ed on  no  substantial  difference.  To  confer  on  state  magis 
trates  federal  powers,  is  to  make  them,  so  far,  federal  officers. 
But  if  we  adopt  the  suggested  phrase,  will  that  remove  the 
difficulty?  Can  the  learned  counsel  tell  us,  in  what  clause  of 
the  constitution  they  have  discovered  the  power  to  transfer  the 
judicial  power  of  the  United  States,  or  any  part  of  it,  to  state 
magistrates'?  The  discoverer  of  that  power,  would  merit  the 
title  of  the  Columbus  of  the  constitution. 

The  act  relating  to  fugitives  from  service,  is  also  repugnant 
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to  the  fourth  and  fifth  amendments  of  the  constitution,  pro- 
posed by  congress,  at  the  instance  of  Virginia,*  to  the  states, 
and  by  the  states  adopted  and  ratified  as  parts  of  that  instru- 
ment. The  first  clause  of  the  fourth  amendment,  is  in  these 
words:  "  The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated.  "  Now  how  could  the  peo- 
ple be  more  completely  exposed  to  "  unreasonable  seizures,  " 
than  by  this  act  of  congress?  Under  its  sanction,  any  man 
who  claims  another  as  his  servant,  may  seize  and  confine  him. 
It  is  idle  to  say  that  none  but  escaping  servants  can  be  seized. 
The  first  step  is  to  seize:  the  next  is  to  take  the  person  seized 
before  a  magistrate:  and  then  the  validity  of  the  claim  is  to  be 
tried.  It  may  turn  out  to  be  invalid:  and  in  that  case,  person- 
al rights  have  been  grossly  violated.  Very  frequently  in- 
stances occur,  in  which  personal  rights  are  thus  violated. 
And  when  we  reflect,  that  the  questions  on  which  the  validity 
of  the  claim  depends,  are  often  nice  and  intricate;  that  it  may 
be  the  interest  of  the  magistrate  to  resolve  every  question  as 
the  claimant  may  desire;  that  the  claimant  is  permitted  to 
make  out  his  case  by  affidavits;  that  these  affidavits,  there  be- 
ing no  cross-examination,  will  always  be  strongly  in  his  favor, 
and  may  often  be  false;  can  we  wonder  that  these  outrages 
against  personal  rights  do  not  always  terminate  at  the  thresh- 
hold  of  the  magistrate]  Can  we  wonder  that,  "  upon  pre- 
tence of  seizing  fugitives  from  labor,  under  the  provisions  of 
this  act,  unprincipled  persons  have  kidnapped  free  persons, 
transported  them  out  of  the  state,  and  sold  them  into  slavery1? "f 
Is  not  "  this  inhuman  and  infamous  practice,"  J  the  natural 
and  inevitable  consequence  of  this  act?  And  can  such  an  act 
consist  with  that  security  from  unreasonable  seizure,  which 
the  constitution  solemnly  guaranties  to  the  people"?  I  think 
not. 

The  third  clause  in  the  fourth  amendment,  of  the  con- 
stitution's in  these  words:  "No  man  shall  be  deprived  of 
life,  liberty,    or   property,  without  due  process  of  law."     But 

•  4  Elliott's  Debates,  216,  217.        tChases  Statutes  of  Ohio,  1052 

*Ib. 
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the  act  of  congress  provides,  that  persons  may  be  deprived 
of  their  liberty  without  any  process  of  law.  It  provides  no 
process  for  the  apprehension;  none  for  the  detention;  none 
for  the  final  delivery  of  the  escaping  servant.  Every  thing  is 
to  be  done  by  the  claimant.  He  is  to  arrest  the  fugitive,  or 
the  person  whom  he  may  take  to  be  the  fugitive;  he  is  to  bring 
him  before  the  magistrate:  he  is  to  keep  him  in  custody  while 
the  magistrate  examines  the  evidences  of  the  claim;  he  is  to 
remove  him  when  the  certificate  is  granted.  From  beginning 
to  end  of  the  proceeding,  there  is  nothing  like  legal  process. 
And  yet,  the  whole  proceeding  is  recognized  by  the  act  of 
congress.  The  act  then,  is  palpably  and  utterly  repugnant  to 
the  very  letter,  as  well  as  the  whole  spirit  of  the  constitution. 
And  not  only  so,  but  it  is  subversive  of  the  fundamental  prin- 
ciples on  which  all  civil  society  rests.  Let  such  acts  be  passed 
in  reference  to  other  civil  rights.  Let  each  man  be  authorized 
to  reclaim  property,  and  enforce  rights,  in  this  summary  way. 
If  one  claims  a  horse  found  in  the  possession  of  another,  in- 
stead of  resorting  to  his  old  fashioned  action  of  replevin,  and 
to  "due  process  of  law,  "  let  him  "seize  or  arrest"  him  and 
take  him  before  the  nearest  magistrate,  and  there  prove  his 
claim.  If  a  man  claims  services  of  another,  which  he  will  not 
perform,  instead  of  going  to  law  about  the  matter,  let  him  drag 
his  recusant  neighbor  before  a  justice,  prove  his  claim  to 
service,  and  then  remove  him  to  his  task.  How  long  would 
society  hold  together,  if  this  principle  were  carried  into  general 
application! 

I  might  here  rest  this  case,  but  I  feel  bound  to  present  it 
under  another  aspect.  As  citizens  of  Ohio,  we  are  accustom- 
ed to  hear  eulogies  upon  the  ordinance  of  1787,  for  the  go- 
vernment of  the  territory  northwest  of  the  Ohio,  and  certainly, 
that  ordinance  merits  all  the  encomiums  which  have  been 
passed  upon  it.  It  lies  at  the  foundation  of  all  our  institu- 
tions. It  was  passed  by  the  congress  of  the  confederation, 
when  all  that  vast  region,  now  occupied  by  the  states  of  Ohio, 
Indiana,  Illinois,  and  Michigan,  and  the  territory  of  Wiscon- 
sin, was  yet  a  wilderness.  The  country  had  then  just  em- 
erged from  the  war  of  independence.  The  soil  which  had 
been  drenched  with  patriot  blood,  was  hardly  dry:  and  the 
echoes  of  that  devout  thanksgiving,  which  burst  from  every 
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lip  and  from  every  heart,  at  the  glorious  termination  of  our 
great  struggle,  still  lingered  throughout  the  land.  The  great 
principles  of  personal  right,  and  of  free  government,  were 
then  familiar  to  all  minds,  and  dear  to  all  hearts.  The  struggle 
which  had  just  terminated,  had  been  a  struggle  for  these 
great  principles.  They  had  been  consecrated  by  the  blood  of 
patriots,  and  attested  by  the  death  of  martyrs:  and  the  congress 
resolved  to  establish  them,  in  the  territory  then  recently  ac- 
quired from  Virginia,  as  the  unalterable  basis  of  all  future  go- 
vernment and  legislation.  In  pursuance  of  this  resolution,  the 
ordinance  of  1787  was  framed.  It  provided  for  the  formation 
of  not  less  than  three,  nor  more  than  four  states  within  the 
territory,  and  for  the  admission  of  these  states  into  the  Union. 
It  declared  also,  certain  great  fundamental  principles  of  go- 
vernmental duty,  and  private  right  to  be  maintained,  in  these 
states,  inviolate  forever.  It  established  the  freedom  of  con- 
science, the  sacredness  of  personal  liberty,  and  the  inviola- 
bility of  private  contracts:  it  recognized  and  enforced  the  duty 
of  government  to  foster  schools,  and  diffuse  knowledge:  it 
enjoined  the  observance  of  good  faith  towards  the  Indians, 
and  the  performance  towards  them,  of  those  offices  of  kind- 
ness and  peace  which  should  ever  adorn  and  grace  the  inter- 
course of  the  mighty  with  the  weak:  and  finally,  that  nothing 
should  be  omitted  which  might  be  thought  justly  to  belong  to 
an  instrument  providing  for  the  creation  of  free  states,  kit 
declared  that  there  should  be  "neither  slavery  nor  involun- 
tary servitude  within  the  territory,  otherwise  than  in  the 
punishment  of  crimes.  "  And  in  order  to  ensure  the  perma- 
nent inviolability  of  these  great  first  principles,  it  declared 
that  the  articles  of  the  ordinance  by  which  they  were  estab- 
lished, should  "  be  considered  as  articles  of  compact  between 
the  original  states  and  the   people    and  states  in  the  territory, 

AND  FOREVER  REMAIN  UNALTERABLE,  UllleSS  by  COmmOll  Consent." 

This  remarkable  instrument  was  almost  the  last  act  of  the 
congress  of  the  confederation;  a  body  of  men,  which,  as  the 
illustrious  Chatham  declared,  "  for  genuine  sagacity,  for  singu- 
lar moderation,  for  solid  wisdom,  manly  spirit,  sublime  senti- 
ments, and  simplicity  of  language,  for  every  thing  respectable 
and  every  thing  honorable,  shone  unrivalled.  "  And  as  much 
as  any  other  of  their  great  acts,  this  ordinance  justifies    this 
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splendid  eulogy.  In  the  name  of  the  nation,  it  declared  the 
terms  upon  which  the  then  vacant  territory  should  be  settled: 
and  those  terms  were— not  the  payment  of  tribute,  nor  the 
render  of  military  service — but  the  perpetual  maintenance 
of  the  genuine  principles  of  American  liberty.  It  pronounced, 
for  the  first  time  in  the  history  of  the  world,  a  solemn  national 
censure  upon  slavery,  by  interdicting  forever,  its  existence  in 
the  only  district,  subject,  in  this  respect,  to  the  control  of 
congress.  So  long  as  the  ordinance  endures,  the  people  of 
the  states,  formed  within  this  district,  cannot  introduce 
slavery,  nor  can  it  be  introduced  by  the  people  of  the  other 
states.  "  The  ordinance,  "  as  one  of  our  own  great  statesmen 
has  most  truly  said,  "impressed  on  the  the  soil  itself,  an  inca- 
pacity to  bear  up  any  other  than  freemen.  It  laid  the  inter- 
dict against  personal  servitude  in  original  compact,  not  only 
deeper  than  all  local  law,  but  deeper  also  than  all  local  consti- 
tutions. "  Every  settler  within  the  territory,  by  the  very 
act  of  settlement,  became  a  party  to  this  compact,  and  bound 
by  its  perpetual  covenants,  and  forever  entitled  to  the  benefit 
of  its  provisions,  for  himself  and  his  posterity.  No  subsequent 
act  of  the  original  states  could  affect  it,  without  his  consent. 
It  could  not  be  affected,  therefore,  by  the  adoption  of  the  fed- 
eral constitution,  for  that  was  the  act  of  the  people  of 
the  original  states,  to  which  the  people  of  the  territory 
were  not  parties.  The  constitution  of  the  United  States 
neither  did,  nor  could  repeal,  impair,  abridge,  or  alter  the 
terms  of  this  compact.  It  left  them  as  it  found  them,  in  the 
full  force  of  their  original  obligation. 

Faithful  to  the  letter  and  spirit  of  the  compact,  the  framers 
of  our  state  constitution,  incorporated  its  leading  provisions 
into  that  instrument,  thereby  claiming  for  the  people  of  Ohio 
the  benefit  of  those  provisions,  recognizing  their  perpetual 
obligation,  and  imparting  to  them  an  additional  sanction. 
The  interdict  against  slavery  is  transferred  to  the  constitution 
in  the  very  words  of  the  ordinance:  and,  as  if  to  manifest  as 
plainly  as  possible,  the  sense  of  the  people  on  this  subject,  an 
additional  provision  is  inserted,  declaring  that  no  alteration  of 
the  constitution  shall  ever  take  place,  so  as  to  introduce  slavery 
or  involuntary  servitude. 

3* 
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The  provisions  of  the  ordinance  therefore,  are  the  birthright 
of  the  people  of  Ohio.  It  is  their  glorious  distinction,  that  the 
genuine  principles  of  American  liberty  are  imbedded,  as  it 
were,  in  their  very  soil,  and  mingled  with  their  very  atmo- 
sphere. And  who  of  us  is  insensible  to  this  distinction]  Who 
would  willingly  forfeit  or  tarnish  it! 

Keeping,  then,  the  fundamental  interdict  against  slavery  in 
view,  and   remembering  that  no   act  of  congress,  in   conflict 
with  the  ordinance,  can  be  valid,  let  us  inquire  how  far  and 
under    what    circumstances  we    are    bound,  by  that  instru- 
ment,   to  recognize    the    right    of  masters    under    the   slave 
systems   of   other  states  ;    and  whether  the  act  of   congress, 
relating  to  fugitives  from  labor,  be  consistent  with  its  provi- 
sions.    The  sixth   article   of  compact   in   the  ordinance   pro- 
vides that  any  person,  escaping  into  the  territory,  from  whom 
labor  or  service  is  lawfully  claimed,  in  any  one  of  the  origi- 
nal states,  may  be  lawfully  reclaimed.     This  provision  may 
be  said  to  limit  the  interdict  against  slavery;  but  it  would  be 
more   proper  to  say  that  it  introduced  a  new  rule  of  law  in 
regard    to    persons    held    to    service,    whether    as   slaves   or 
apprentices,  or  hired  servants,  and  escaping  into  the  territory 
from  the  state  in  which  they  might   be  lawfully  so  held.     At 
common  law,  if  a  servant  escape  from  his  master,  the  remedy 
is  by  action  for  breach  of  contract ;  but  under  this   provision, 
in  certain  cases,  the  master  may  compel  the  servant  to  return 
to  his  service.     The  provision  was  introduced  undoubtedly, 
for  the  purpose,  mainly,  of  enabling  masters  in  the  slaveholding 
states  to  reclaim  their  escaping  slaves  ;  but  it  avoids  all  recog- 
nition of  the  condition  of  slavery,  and,  indeed,  impliedly,  de- 
nies the  existence  of  such  a  condition,  by  placing  all  "persons 
held  to  service,"  upon  the  same  footing.     Now,  if  this  pro- 
vision be  regarded  as  anew  rule  of  law,  applicable  to  the  rela- 
tion of   master    and  servant,   then  it  introduces  a  course  of 
proceedings  unknown  to  the  common  law,  and  is  an  exception 
to  the  general  provision  in  the  ordinance,  that  the  inhabitants 
of  the  territory  shall  always  be  entitled  to  the  benefit  of  judi- 
cial proceedings,  according  to  the  course  of  the  commonalaw. 
If,  on  the  other  hand,  this  provision  be  regarded  as  a  qualifica- 
tion of  the  fundamental  interdict  against  slavery,  then  it  intro- 


31 

duces  an  exception  to  the  general  prohibition  of  involuntary 
servitude.  But  the  compact  reaches  all  cases,  other  than  those 
excepted.  It  secures  the  benefit  of  common  law  proceedings, 
and  of  the  interdict  against  slavery,  to  all  persons  within  the 
territory,  except  persons  who  may  be  lawfully  held  to  service 
within  one  of  the  original  states,  and  may  have  escaped  thence 
into  the  territory.  Now  the  act  of  congress  takes  up  this  pro- 
vision, and  carries  it  much  farther,  and  applies  it  to  a  new  class 
of  cases.  It  provides  for  the  re-caption,  not  only  of  servants  es- 
caping from  the  original  states,  but  from  all  the  new  states  and 
from  all  the  territories.  It  is  plain,  therefore,  that  the  act  vio- 
lates, in  this  respect,  the  compact  contained  in  the  ordinance, 
and  is  so  far  null  and  void.  In  this  very  case,  even  if  the 
Court  refer  to  the  affidavit  of  Riley  for  evidence  that  the  peti- 
tioner was  a  slave,  and  take  for  granted  that  she  escaped  from 
Missouri,  where  her  master  resides,  still  the  compact  guaran- 
ties to  her  the  full  benefit  of  common  law  proceedings,  and  of 
the  interdict  against  slavery,  for  she  did  not  escape  from  one 
of  the  original  states.  It  is  no  answer  to  say  that  the  case 
comes  within  the  constitutional  clause  in  regard  to  escaping 
servants :  for  the  constitution  could  not  abrogate  or  impair 
the  compact. 

Again,  the  ordinance  stipulates  that  the  inhabitants  of  the 
territory  shall  always  be  entitled  to  the  benefit  of  the  writ  of 
habeas  corpus  and  of  the  trial  by  jury.     But  the  act  of  con- 
gress provides  a  mode,  in  which   every   inhabitant   may  be 
tried  for  his  personal  liberty,  without  a  jury.     Under  the  act 
any  man  who  claims  another  as  a  fugitive  servant,  may  sub 
ject  him,  and   that,  as  I  have   already  said,  without  process, 
to  trial  before  a  single   magistrate,  without  a  jury.     Is  not 
this  so  ?     Who  is  exempt  from  being  thus  tried  1     What  con- 
stitutes the  exemption  1     Color]     The  act  says  nothing  about 
color:  it  reaches  white  apprentices,  as  well    as  negro  slaves. 
Condition  or  character'?     The   act   is    wholly  irrespective  of 
both.     There  is  then   no    exemption.     If  any   man  is   safe 
from    such    a    trial,    the   act  does    not    make    him    safe.      If 
any    man   is  secure,    he   is    not   indebted   for    his  security 
to  the  law.     The  rich,  the  intelligent,  and   the  well  known 
may  be  safe  and  secure,  for  their  personal  rights  could  hardly 
be  violated   with  impunity  :   but  there  is  no  safety, — there  is 
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no  security  for  the  poor,  the  ignorant  and  the  unfriended.* 
I  feel  alarmed  when  I  contemplate  what  has  occurred.  I  see 
the  solemn  pledge  in  the  ordinance,  that  every  settler  in  the 
territory  shall  be  protected  in  his  rights  by  the  jury  trial.  I 
see,  notwithstanding  this  pledge,  that  this  protection  is  with- 
drawn, in  a  most  important  class  of  cases,  by  an  act  of  con- 
gress. I  know  not  when  the  encroachment  will  stop,  if  not 
now  arrested.  But  I  look  with  confidence  to  the  judiciary  of 
the  country.  I  feel  assured,  that,  though  my  reasoning  may 
fail  to  convince  this  Court,  other  courts,  and  perhaps  this 
Court  at  another  time,  if  not  now,  will   pronounce   this  act 

UNCONSTITUTIONAL,  REPUGNANT  TO  THE  ORDINANCE  OF  1787, 
SUBVERSIVE  OF  THE  FIRST  PRINCIPLES  OF  CIVIL  LIBERTY,  AND, 
THEREFORE,   NULL    AND    VOID. 

But  it  may  be  said,  as  I  know  it  has  been  sometimes  said, 
that  the  act  of  congress  is  incorporated  into  the  legislation  of 
the  state,  and  is  valid,  in  consequence  of  such  incorporation, 
as  an  act  of  our  own  legislature.  I  deny  the  matter  of  fact, 
and  I  deny  the  matter  of  inference.  I  deny  that  the  act  of 
congress  is  incorporated  into  our  state  legislation,  or  is  so 
recognized  as  to  impart  to  it  the  form  of  an  act  of  our  state 
legislature  ;  and  I  deny  that,  if  so  incorporated  and  recogniz- 
ed, it  would  acquire  any  additional  validity. 

Only  four  acts  have  been  enacted  by  the  legislature  of 
Ohio  which  have  the  remotest  connexion,  direct  or  indirect, 
with  the  subject  of  the  act  of  congress.  These  are  "an  act  to 
regulate  black  and  mulatto  persons,"  passed,  Jan.  5,  1804  ;  f 
"an  act  to  amend  the  act  regulating  black  and  mulatto  per- 
sons," passed,  January  25,  1807  ;  {  "an  act  to  punish  kidnap- 
ping," passed,  January  25,  1819 ;  §  and  "an  act  to  prevent 
kidnapping,"||  passed,  February  15,   1831.     The  first  of  these 

*  Last  summer,  a  person,  from  Maryland,  caused  a  young  woman, 
(Mary  Gilmore)  to  be  arrested  in  Philadelphia,  as  his  fugitive  slave.  A 
legal  investigation  ensued,  when  it  was  established  by  the  most  unques- 
tionable testimony,  that  the  alleged  slave  had  been  brought  up  in  Philadel- 
phia, and  was  the  child  of  rooa  Irish  parents. 

It  is  well  known,  and  indeed  it  has  been  decided  by  the  supreme  court 
of  Ohio,  (a)  as  already  stated,  that  color  does  not  sufficiently  mark  the 
distinction  between  the  negro  and  the  white  races. 

t  Chase's  Statutes,  393.       Jib.  555.       $  Chase's  Statutes,  1052. 

||  Chase's  Statutes,  1878. 

(a)  1  Wright's  Rep.  578 
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acts  contains  no  allusion  whatever  to  the  act  of  congress* 
The  most  diligent  examination  of  its  provisions  would  never 
suggest  the  idea  of  the  existence  of  such  an  act,  to  a  person 
otherwise  ignorant  ot  it.  It  is  true  that  the  act  of  1804  pro- 
posed to  give  a  remedy  to  the  master,  whose  slave  might  be 
found  within  the  state,  but  it  was  a  remedy  very  different 
from  that  provided  in  the  act  of  congress,  and  entirely  inde- 
pendent of  it.  It  went  far  beyond  even  that  act.  It  provided 
that,  on  the  application  of  any  individual  in  person,  or  byhis 
agent,  claiming  any  black  or  mulatto  person,  within  the  state, 
and  making  satisfactory  proof  of  property,,  any  judge  or  jus- 
tice of  the  peace  should,  by  his  precept,  direct  the  proper  offi- 
cer to  arrest  and  deliver  the  person  claimed  to  the  claimant, 
or  his  agent.  It  did  not  even  require,  that  the  individual, 
thus  claimed,  should  have  any  notice  of  the  proceeding.  The 
first  intimation  that  a  man  would  receive,  under  this  section, 
that  his  liberty  was  questioned,  would  be  from  the  arrest  by 
the  sheriff,  to  be  delivered  up  as  a  slave !  The  act,  which 
contained  ihis  section,  was  passed  within  fourteen  months 
after  the  constitution  had  been  adopted.  And  one  important 
lesson  may  be  derived  from  this  startling  fact.  We  may 
learn  from  it  how  little  weight  is  due  to  contemporaneous,  or 
nearly  contemporaneous  cconstrutions  of  constitutional  pow- 
ers, by  legislative  acts.  Nothing  could  be  more  dangerous  or 
unconstitutional  than  this  provision  ;  and  yet  the  ink,  with 
which  the  constitution  had  been  written,  was  hardly  dry,  be- 
fore it  found  a  place  in  the  statute-book.  It  did  not,  how- 
ever, long  disgrace  our  legislation.  It  was  repealed,  about 
two  years  after  its  enactment,  by  the  amendatory  act  of  1807. 
This  act,  like  that  of  1804.  is  entirely  silent  in  regard  to  the 
act  of  congress.  The  whole  scope  and  object  of  both  was  to 
enforce  a  rigid  policy  of  exclusion,  in  regard  to  people  of  color, 
early  adopted  in  this  state,  and  still  persisted  in, — whether 
wisely  and  justly,  or  otherwise,  need  not  now  be  argued. 
Neither  of  them  adopted  the  act  of  congress,  or  recognized 
it,  or  even  alluded  to  it.  "Whoever,  therefore,  wishes  for  evi- 
dence of  the  incorporation  of  the  act  of  congress  into  our  sys- 
tem of  legislation,  must  seek  it  elsewhere,  than  in  these  acts. 
In  1819,  the  first  act  against  kidnapping  was  passed.  This 
act  recited  the  act  of  congress  at  length,   and  provided,  that 
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any  person  who  should  unlawfully  seize,  confine,  or  attempt 
to  carry  out  of  the  state,  any  black  or  mulatto  person,  without 
iirst  "  proving  his  right  "  to  such  person,  agreeably  to  the  set 
of  congress,  should  be  imprisoned  in  the  penitentiary,  not  less 
than  one,  nor  more  than  ten  years.  It  is  evident,  that  the 
legislature  which  passed  this  statute,  regarded  the  act  of 
congress  as  a  valid  and  subsisting  law.  They  found  it  in  the 
statute  book,  and  without  scrutinizing  very  closely  the  con- 
stitutional power  of  congress  to  enact  it,  legislated  in  refer- 
ence to  it,  as  valid.  But  they  did  not  make  it  part  or  parcel 
of  the  law  of  Ohio.  No  trace  of  any  intention  to  incorporate  it 
into  our  system  of  legislation,  is  discernable  in  the  statute. 
They  provided,  that  persons,  proceeding  under  it,  should  not 
be  held  liable  to  be  punished  as  kidnappers;  and  that  was  all. 
It  is  unnecessary,  however,  to  enquire  particularly  into  the 
effect  of  the  act  of  1819,  for  it  was  repealed  in  1831  by  the 
existing  statute  against  kidnapping.  I  may  say,  however,  in 
passing,  that  the  act  of  1819  seems  to  have  been  framed  in  the 
spirit  of  the  ordinance,  and  of  our  state  constitution.  Its 
phraseology  indicates  the  clear  sense  of  the  legislature  as  to 
the  true  import  of  the  constitutional  provision  in  regard  to 
fugitives  from  labor,  and  that  it  was  understood  as  providing 
for  the  reclamation  of  escaping  negroes  and  mulattoes — not  as 
slaves,  not  as  property — but  as  persons  obliged  to  service. 
The  statuta  of  1831,  provides  for  the  punishment  of  persons 
who  should  attempt  to  carry  any  black  or  mulatto  out  of  the 
state,  without  first  taking  him  before  some  judge  or  justice, 
and  establishing  by  proof  "  agreeably  to  the  laws  of  the  United 
States/'  a  right  of  "property"  in  him.  Is  the  act  of 
congress  incorporated  into  the  legislation  of  Ohio  by  this 
statutel  It  exempts  from  punishment  for  kidnapping  those 
persons,  who,  before  removing  a  black  or  mulatto  out  of  the 
state,  take  him  before  a  judge  or  justice,  and  prove  "property" 
in  him,  "  agreeably  to  the  laws  of  the  United  States."  It 
admits,  that  blacks  and  mulattoes  may  be  lawfully  carried 
out  of  the  state  on  proof  of  proyerty,  under  federal  laws;  and 
this  is  all.  But,  it  is  hardly  lees  than  absurd,  to  say,  that  it 
adopts  these  federal  laws,  and  authorizes  the  magistrates,  and 
obliges  the  ministerial  officers  of  the  state,  to  execute  them.  It 
might  as  well  be  maintained,  that   a  statute   exempting  the 
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marshal  of  the  district  of  Ohio,  from  criminal  punishment  for 
the  arrest  of  persons  violating  the  revenue  laws  of  tne  United 
States,  would  have  the  effect  of  incorporating  into  our  state 
legislation,  the  whole  federal  revenue  code. 

But,  were  this  otherwise,  is  it  quite  certain,  that  the  act  of 
congress  is  regard  to  fugitives,  is  even  referred  to  in  the  act  of 
1831]     Is  the    act  of  congress  "  a  law  of  the  United  States,  " 
agreeably   to  which,  "  property  "  may  be  proved  in   negroes 
and  mulattoes?     The  act  provides  a  mode  for  the  reclamation 
of  fugitive  servants.     It  is  an  attempt,  (unauthorized,  in  my 
judgment,)  on  the    part  of  congress,  to  carry  into  effect  the 
provision   in  the  federal    constitution,  in    respect  to    persons 
held  to  service  in  one  state,  and  escaping  thence  into  another. 
But  neither  the  constitution,  nor  the  act,  say  any  thing  about 
escaping  property   in  negroes    and  mulattoes.     The  constitu- 
tion, (and  in  this  respect  the  act  follows  it,)  contains  no  recog- 
nition whatever,  of  any  right  of  property  in  man.     It  neither 
affirms,  nor  disaffirms  the  existence,  possible  or  actual,  of  such 
property.     It  leaves  this  whole  matter  of  property  in  human 
beings,   precisely  where  the   articles   of  confederation  left  it, 
with  the  states.     It  establishes  no  rule  with  regard  to  escaping 
negroes  or  mulattoes,  which  does  not  equally  apply  to  escaping 
white  apprentices.     It  takes  up  and  deals  with  the  broad  and 
general  relation  of  master  and  servant:    but    it    has   nothing 
whatever,  to  do  with  the  relation  of  owner  and  property.     It 
obliges  the    states  to  recognize    the   former    relaiion,   and    to 
deliver  up  the  escaping  servant:  but  it  does  not  oblige  them  to 
recognize  the  latter  relation,  as  subsisting  at  all  between  man 
and  man.      It  is  plain,  therefore,  that  if  we  think  that  the 
statute  of  1831,  even  refers  to    the  act  concerning    fugitives 
from  labor,  our  opinion  must  be  based  upon  historical  facts, 
rather   than    upon  the  plain  import    of  the  statute.      But,    if 
the   act  of  1831  can    hardly  be  said    to    refer  to   the  act  of 
congress,  and  much  less  to  adopt  it,  then  there  is  no  foundation 
for  the  idea,  sometimes  advanced,  that  justices  of  the  peace 
have  jurisdiction  in  cases  of  escaping  servants,  not  in  virtue 
of  the  act  of  congress  indeed,  but  in  virtue  of  the  incorporation 
of  that  act  into  our  own  system  of  legislation;  for  there  is  no 
act  in  the  statute  book,  besides  the  act  of  1831,  which  contains 
the  remotest  allusion  to  it. 
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And  if  the  act  of  congress  were  a  part  of  our  own  system  of 
legislation;  if  our  legislature  had  passed  a  law  expressed  in  the 
same  identical  words,  what  force  could  it  have,  so  long  as 
the  great  command  of  the  people  remained,  legibly  written  in 
the  constitution,  "the  right  of  trial  by  jury  shall  be  inviolate?" 
I  need  not  repeat  the  arguments  already  urged  to  prove  that 
the  act  of  congress  is  a  violation  of  the  right  of  trial  by  jury. — 
It  is  enough  to  say,  that  the  act  of  congress,  if  incorporated 
into  our  state  legislation,  would  violate  the  provision  in  the 
state  constitution  and  in  the  ordinance,  securing,  to  all  persons 
within  the  territorial  limits  of  Ohio,  this  inestimable  right,_in 
the  same  degree  and  to  the  same  extent,  that  it  violates,  if 
considered  as  depending  on  the  authority  ofcongress,  the  pro- 
vision in  the  ordinance  alone. 

I  arrive  then  at  the  conclusion,  that  the  return  of  the  Sheriff 
shows  no  sufficient  cause  for  the  caption  and  detention  of  the 
petitioner,  and  that  she  must  be  discharged  from  custody: 

Because  the  jurisdiction  of  the  magistrate,  in  cases  of  esca- 
ping servants,  if  he  has  any,  is  very  special  and  limited,  and 
all  the  facts  set  forth,  in  all  the  papers,  connected  with  the 
Sheriff's  return,   do  not.  show  a  case  within  that  jurisdiction: 

Because  the  commitment  of  the  magistrate  to  the  custody  of 
the  Sheriff  is  not  warranted  by  any  act,  and  being  a  state 
warrant  in  the  present  case,  cuuld  not  be  warranted  by  any 
act  of  congress: 

Because  the  commitment,  even  if  made  by  competent  autho- 
rity is  utterly  insufficient,  no  cause,  whatever,  of  caption  or 
detention  being  expressed  upon  its  face,  or  indicated  by  refe- 
rence to  any  other  writing:  and  substantial  defects  in  the  com- 
mitment cannot  be  supplied  by  volunteer  references  to  any 
papers  or  writings  not  referred  to  by  it,  especially  when  such 
papers  and  writings  possess,  themselves   no  legal  validity: 

Because  the  act  of  congress,  which  alone  purports  to  confer 
on  the  magistrate  jurisdiction  in  cases  of  escaping  servants, 
not  being  necessary  or  proper  to  carry  into  execution  any  pow- 
er vested  in  the  government  of  the  United  States,  or  in  any 
department,  or  officer  thereof,  is  not  warranted  by  the  consti- 
tution of  the  United  States: 

Because  this  act  of  congress,  being  an  exercise  by  congress 
of  the  power  of  appointment,  or  a  transfer  of  federal  judical 
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power  to  state  tribunals,  is  in  one  or  both  these  respects,  repug- 
nant to  the  constitution  of  the  United  States: 

Because  this  act  of  congress,  authorizing,  as  it  does,  the  arrest 
confinement,  trial  and  removal  of  escaping  servants,  "  without 
due  process  of  law,"  is,  in  this  respect,  also  repugnant  to  the 
constitution  of  the  United  States: 

Because  this  act  of  congress,  authorizing,  as  it  does,  a  course 
of  proceedings,  unknown  to  the  common  law,  and  the  recap- 
tion of  fugitives  from  labor,  in  a  class  of  cases  not  within  the 
exceptive  provision  of  the  ordinance  of  1787,  violates  the  fun- 
damental compact  contained  in  that  ordinance: 

Because  this  act  of  congress,  exposing  as  it  does,  every  ci- 
tizen to  trial  for  his  dearest  rights,  without  a  jury,  violates,  in 
this  respect,  also,  that  fundamental  compact: 

Because  this  act  of  congress  derives  no  validity  from  any 
act  of  the  state  legislature ;  nor  is  in  any  sense  incorporated 
into  our  state  legislation:  nor  could,  even  if  it  were  so  incor- 
porated, acquire,  thereby,  any  obligatory  quality,  inasmuch 
as  it  would  then  be  repuguant,  not  only  to  the  provision  in 
the  ordinance,  but  also  to  the  provision  in  the  state  constitu- 
tion, securing,  inviolably,  the  right  of  trial  by  jury: 

Because  this  act  of  congress,  exposing  as  it  does,  every 
member  of  the  community  to  arrest,  confinement  and  forcible 
transportation,  without  process  of  law,  by  every  other  man 
who  may  claim  him  as  a  fugitive  from  service,  is  repugnant  to 
the  first  principles  of  civil  liberty  and  subversive  of  the  very 
ends  of  civil  society. 

I  have  now  done  with  this  case.  I  have  presented,  feebly 
perhaps  and  unsuccessfully,  but  honestly  and  fearlessly,  the 
great  principles,  legal  and  constitutional,  which,  in  my  judg- 
ment, ought  to  govern  it.  I  have  not  asked — I  do  not  now  ask, 
in  behalf  of  my  humble  client,  deliverance  from  imprisonment, 
because  that  imprisonment  is  against  natural  right,  but  because 
it  is  against  the  constitution  and  against  the  law.  I  claim, 
however  in  her  behalf,  that  it  be  borne  in  mind  that  there  is  such 
a  thing  as  natural  right,  derived,  not  from  any  civil  constitution 
or  civil  code,  but  from  the  constitution  of  human  nature  and 
the  code  of  heaven.  This  court,  I  am  sure,  need  not  to  be 
reminded  of  the  original,  paramount  truth,  written  upon  the 
hearts  of  all  men  by  the  finger  of  God,  the  same  in  all  agea 
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and  in  all  climes,  and  destined  to  no  change,  proclaimed  by  oir 
fathers,  in  the  declaration  of  independence,  to  be  selfevident, 
and  reiterated  in  our  state  constitution  as  its  fundamental 
axiom,  that  all  men  are  born  "  equally  free."  And  if  the  peti- 
tioner at  the  bar  cannot  expect,  here,  the  full  benefit  of  this 
fundamental  truth  ;  if  her  right  to  freedom  must,  here,  be  vin- 
dicated upon  narrower  grounds,  let  her  have,  at  least  this  ■ 
advantage  from  it.  Let  her  be  regarded  as  free,  until  it  be' 
shown  by  the  fullest  and  clearest  evidence,  that  her  case  falls 
within  some  exception  to  the  universal  law  of  human  liberty. 
Let  the  proceedings  by  which  she  is  now,  without  the  accu- 
sation of  crime,  and  without  the  suspicion  of  guilt,  deprived 
of  freedom  and  driven  a  suppliant  to  this  bar, :  be?  narrowly 
scrutinized.  Let  every  provision,  unfavorable  to  liberty, 
whether  legal  or  constitutional,  receive  a  strict  and  rigorous 
interpretation.  And  if,  when  thus  scrutinized,  these  procee- 
dings shall  be  found  insufficient,  and  especially  if  they  shall  be 
found  to  be  warranted  by  no  law  and  repugnant  to  the  most 
vital  principles  of  our  social  system;  if,  when  thus  interpreted, 
those  provisions,  which  exclude  a  certain  class  of  persons 
from  the  benefit  of  these  vital  principles,  shall  be  found  not 
broad  enough  to  reach  the  case  of  this  petitioner;  I  demand 
her  discharge  in  the  name  of  justice,  of  liberty,  and  of  our 
common  humanity. 

I  am  aware  that  some  excitement  has  connected  itself  with 
this  case  ; — excitement,  perhaps.,  not  wholly  unmingled  with 
prejudice.  I  trust,  however,  that  this  tribunal  is  beyond  the 
reach  of  these  feelings.  The  wave  of  perverted  impulse, 
which  so  frequently  bears  down  the  sense  of  natural  right  and 
the  love  of  constitutional  liberty,  will  break,  I  trust,  harmlessly 
and  noiselessly,  at  the  foot  of  this  seat  of  justice.  Yet  the  exis- 
tence of  excitement  and  prejudice  may  well  admonish  us  to 
caution.  If  a  hasty  judgment  be  pronounced,  in  this  case,  it 
will  afford  little  consolation,  hereafter,  to  reflect  that  rfeeling 
had  some  share  in  it.  Passion  and  feeling  are  transitory :  we 
shall  survive  their  influence :  but  the  judgment,  which  this 
Court  shall  this  day  pronounce,  in  its  lasting  consequences, 
will  survive  both  them  and  us.  The  eclipse,  which  for  a  few 
moments  hides  the  sun,  passes  away  ;  but  he,  who  during  the 
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temporary  obscuration,  makes  a  false  step  from  the  precipice,  is 
lost  forever. 

Vitally   important  as  the  issue  of  this  cause  is  to  the  peti- 
tioner— for  liberty  is  sweet  even  to  the  humblest,  and  slavery, 
d:sguise  it  as  you  will,  is  still  a  bitter  draught, — the  commu- 
nity has  in  it  even  a  deeper  stake.     If  she  may  be  held  in  cus- 
tody, though  charged  with    no  crime,  upon  a  commitment, 
which  shows,  upon  its  face  no  cause  of  caption  or  detention, 
and  which,  even   when  aided  by  reference  to   every  paper 
within  reach  of  the  court,  still  fails  to  show  any  legal  or  suffi- 
cient cause,  then  is  it  manifest  that  the  habeas  corpus  act — that 
grand  bulwark  of  psrsonal  liberty, — is  virtually  repealed.     If 
such  a  commitment  is  a  sufficient  warrant  for  imprisonment, 
the  whole  legal  security  of  personal  freedom  is  gone.  If  under 
the  act  of  congress,  this  petitioner  must  be  remanded  to  cus- 
tody, in  order  that  she  may  be  delivered  over  to  the  magistrate, 
then  it  is  clear  that  every  person  who  may  be  arrested  as  a 
fugitive  from  labor,  must  be  committed  to  the  same  irrespon- 
sible authority.     If  the  act  must  be  respected  as  valid  and  con- 
stitutional in  this  case,  it  must  be  in  every  other.     And  I  see 
not  how,  in  this  case,  or  in  any  other  case,  the  provisions  of  that 
act  can  consist  with  the  proper  security  of  individual  rights.  I 
call  upon  the  counsel  for  the  claimant  to  exert  all  their  inge- 
nuity, and  put  forth  all  their  ability,  and  tell  me,  if  they  can, 
upon  what  principle  the  provisions  of  that  act,  and  the  provi- 
sions of  the  constitution  and  the  ordinance  can  be  reconciled. 
I  call  upon  them  to  tell  me  and  to  tell  the  community  who  is 
safe  under  that  act  ?     If  the  most  honored  citizen  shall  be 
seized  and  dragged  before  a  magistrate,  upon  the  pretence  that 
he  is  a  fugitive  from  labor,  what  redress  can  this  Court  afford 
him,  which  this  petitioner   may  not  equally  demand?     And 
what  security  has  he,  any  more  than  this  petitioner,  against  a 
hasty  or  an  unjust  decision  by  the  magistrate  ?    Shall  I  be  told 
that  such  a  man  is  in  no  danger  of  such  seizure.     He  may  be 
in  no  danger ;  but  what  right  has  he  to  greater  security,  than 
the  very  humblest  man  in  the  community  1     Shall  it  be  said 
here,  that  a  man  is  to  be  indebted  for  his  personal  liberty — not 
to  the  constitution,  but  to  his  wealth,  his  intelligence  and  his 
many  friends?     Is  there  then,  indeed,  one  rule  for  the  intelli- 
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gent  and  influential  and  another  for  the  unlettered  and  the  hum- 
ble—one measure  of  liberty  for  the  rich  and  another  for  the  poor? 
I  trust  that  the  decision  of  this  day  will  establish  no  such 
odious  distinction,  and  will  tend,  in  no  degree,  to  alienate  from 
the  constitution  the  affections  of  the  people.  I  trust  that  the 
judgment,  this  day  to  be  pronounced,  will  assure  to  all,  even  to 
the  humblest,  the  most  ample  legal  security  for  personal  rights, 
and  the  full  benefit  of  every  provision  in  the  constitution  and 
in" the  ordinance. 


